STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9423
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Welfare decreasing the petitioner's Food Stanps because
of the incone of an additional household nenber. The issue is
whet her an adult daughter who lives with the petitioner mnust
under the pertinent statutes and regul ati ons be considered a
menber of the petitioner's household for food stanp purposes,
and whet her her incone is thus "deenmed" available to the
househol d in calculating the petitioner's food stanps.

FI NDI NGS OF FACT

In lieu of an oral hearing, the parties submtted the
foll owi ng stipulation of facts:

1. Petitioner, [nanme], and her famly reside
together. This group consists of three adults and two
mnors: petitioner 55; husband, S, 62; daughters L, 19,
and M 15, and granddaughter, A, 8.

2. Three fam |y nmenbers receive nonthly Soci al
Security paynents totaling $751.90. Petitioner's elderly
husband is di sabl ed and receives $501.90. The petitioner
and her m nor daughter each receive $125. 00, because of
SC s disability.

3. Petitioner received food stanps as a househol d
of four. The Department of Social Wlfare renoved L
fromthe grant when she refused to register for work.

4. L was enployed as a SRS day care worker at the
St. Al bans Bay School between Cctober, 1988 to June,
1989 and Septenber 8, 1989 to COctober 27, 1989. L
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lived with her parents and the others, but purchased
and prepared her neals separately fromthe others.

5. The Departnent of Social Welfare added L to
t he food stanp househol d, thereby inputing her earnings
to the household, and sent the petitioner two separate
food stanp notices. The first, dated August 14, 1989,
assessed an overpaynent of $974.00 for the period of
Oct ober, 1988 to June, 1989. The other, dated
Sept enber 20, 1989, reduced the petitioner's food stanp
grant from $197.00 to $126.00. These notices are
attached as Exhibits A & B

ORDER
The departnent's decision is reversed.
REASONS
In this case, the petitioner, her husband, and their
m nor daughter and m nor granddaughter seek separate
"househol d status" fromthe petitioner's adult daughter.
The petitioner alleges that the federal food stanp statute
defining "househol ds"” conflicts with federal and state
regul ations (the federal and state regul ati ons being
identical-see infra). The hearing officer agrees--but for

di fferent reasons than those argued by the parti es.
The federal statute, 7 U S.C. > 2012, provides, in

pertinent part:

"Househol d* neans (1) an individual who |ives
al one or who, while living with others, customarily
purchases food and prepares neals for hone consunption
separate and apart fromthe others, (2) a group of
i ndividuals who |ive together and customarily purchase
food and prepare neals together for hone consunption or
(3) a parent of mnor children and that parent's
children (notw thstandi ng the presence in the hone of
any ot her persons, including parents and siblings of
the parent with mnor children) who customarily
purchase food and prepare neals for honme consunption
separate fromother persons . . . except that (other
than as provided in clause (3)) parents and children,
or siblings, who live together shall be treated as a
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group of individuals who customarily purchase and

prepare neal s together for hone consunption even if

they do not do so, unless one of the parents, or

siblings, is an elderly or disabled nenber. (Enphasis

added.)

Pl ainl y and unanbi guously, the above statute sets forth
three basic definitions of households. The petitioner, her

husband and their mnor children (15-year-old daughter and

8-year-old granddaughterl) clearly constitute a household
under clause 3 of the above definition:
. a parent of mnor children and that parent's
chi | dren (notwi thstandi ng the presence in the hone of
any ot her persons, including parents and siblings of
the parent with mnor children) who custonmarily
pur chase food and prepare neals for hone consunption
separate from ot her persons
The petitioner, her husband, and their mnor children in
fact purchase and prepare their neals together, separate
fromone "other person” in the househol d--the petitioner's
adult daughter. Thus, all the requirenents of clause 3 are
met .

Because the adult daughter does not purchase food and
prepare neals with the others, she cannot be considered a
menber of the clause (3) household. The adult daughter

could only qualify for food stanps (if she applied for them
as a separate househol d under clause (1) of > 2012. \Wet her
or not she receives food stanps, however, she is exenpted
fromthe deem ng provisions in exactly the sane manner as
the individuals named in the parenthetical "notw thstandi ng"
cl ause of clause 3--i.e., "parents and siblings of the

parent with mnor children.” 1t should be noted that the
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parent hetical clause within clause (3) is exenplary, not
excl usive. Because the exanple specifically includes

siblings of parents of mnor children (as well as those
parents' parents), clause (3) is not, as the departnent

argues, limted to three-generational househol ds. Nothing
in > 2012 can be read as excluding adult siblings of the

m nor children of a clause (3) household fromthe scope of

t he parenthetical exanple contained in clause (3).

The departnent maintains that the petitioner's adult
daught er cannot be considered a separate household from her
"sibling"--the petitioner's m nor daughter--because of the
deem ng provisions contained in the "except that" clause of
t he above statute. However, it nust be concluded that the
deem ng provisions of the statute, plainly and
unanbi guously, do not apply to "clause 3" househol ds (see
enphasis in > 2012, supra).

The departnent is correct that its position is
supported by the federal requlation contained at 7 CF.R >
273.1(a) (and incorporated verbatiminto the state
regulations at F.S.M > 273.1(a)). Unfortunately, the
regul ation, by significantly expanding the limted "deen ng"
provi sions of the statute, is in direct conflict with the
statute. 7 CF. R > 273.1(a) provides, in pertinent part:

a. Househol d Definition

1. CGeneral Definition

A househol d is conposed of one of the follow ng
i ndi vi dual s or groups of individuals provided they
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are not residents of an institution (except as
ot herwi se specified in paragraph (e) of this
section), are not residents of a comerci al
boar di ng house, or are not boarders (except as
ot herwi se specified in paragraph (c) of this
section):

An individual living al one;

An individual living with others, but
customarily purchasing food and preparing
nmeal s for home consunption separate and apart
fromthe others

A group of individuals who |ive together and
customarily purchase food and prepare neal s
t oget her for hone consunpti on.

Special Definition

The follow ng individuals living with others
or groups of individuals |iving together

shal | be considered as customarily purchasing
food and preparing neals together, even if

t hey do not do so:

A A spouse as defined in 271.1 of a nenber
of the househol d;

B. Chil dren under 18 years of age under the
parental control of an adult household
menber ;

C. Parent(s) living with their natural

adopted or step-child(ren) and such
child(ren) living with such parent(s),
unl ess at |east one parent is elderly or
di sabl ed as defined in 271.1. |If at

| east one parent is elderly or disabled,
separate household status may be granted
to the otherwi se eligible parent(s) or
child(ren) based on the provisions of
par agraph (a)(1) and subject to the
provi si ons of paragraphs (a)(2)(i) (A
and (a)(2)(i)(B) of this section.

D. Siblings (natural, adoptive, half or
step brothers and sisters) living
together, unless at |least one sibling is
el derly or disabled as defined in 271. 2.

If at | east one sibling is elderly or
di sabl ed, separate househol d status may
be granted to the otherwi se eligible
el derly or disabled sibling based on
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provisions of paragraph (a)(1) of this

section and subject to the provision of

Br R e sect ton A and (B2 LHIB)

The above regul ati on does not even nention "cl ause 3"

of the statute in its "general definition" of househol ds.
Rather, it divides "clause 1" of the statute into two
separate househol d categories and pl aces "cl ause 2"
househol ds fromthe statute into a third paragraph. Then,
wi thout regard for the statutory provision exenpting "cl ause
3" households fromthe statutory deem ng provisions, the
regul ation sets forth a "special definition" whereby
spouses, children under 18 living with their parents,

parents and children, and siblings living together are

deened to purchase and prepare neal s toget her whet her or not
they, in fact, do so. Id > 273.1(a)(2)(i). (It then sets

out the elderly/disabled exceptions as applying either to

parent/child or sibling households.2

)

In Fair Hearing No. 8210, a case involving a simlar,
t hough not identical, question of interpreting the statutory
and regul atory definitions of a food stanp househol d, the
board hel d:

: by enacting a regulation that altered the
mordlng and sentence structure of the statute, the
agency has effectively disqualified i ndi viduals |ike
the petitioners in this case fromthe favorable
consideration to which the statute entitles them
This, the agency (and the departnent) cannot |egally
do. Monasco v. Silver, 447 U. S. 807, 825 (1980).

The sane anal ysis applies here. By ignoring the

"clause 3" exenption to the deem ng provisions set forth in
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the statute, the agency's regulation disqualifies the
petitioner frombenefits she clearly is entitled to under

3

the statute. The departnent's decision is, therefore,

rever sed

FOOTNOTES

1The petitioner's granddaughter is not the daughter of
either of the petitioner's children who Iive with her. The
department does not dispute that the petitioner is the |egal
custodi an, and therefore a "parent”, of her granddaughter
for food stanp purposes.

2It was the applicability of these exceptions to the
deemi ng provisions that the petitioner and the departnent
focused upon in their witten argunents. |nasnmuch, however,
as the Board has concl uded that neither the deem ng
provi sions nor the exceptions thereto apply to the
petitioner's situation, it need not address these argunents.

3As was also the case in Fair Hearing No. 8210, the
departnment here offers an "interpretation” of the regul ation
by a "regional director” of the federal food stanp agency.
Like in Fair Hearing No. 8210, however, this is of no inport
because it does not address the issue--whether the
regulation is consistent with the statute. See ld. pp 5-6.
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